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This is a decision on appeal fromthe exam ner's final
rejection of clainms 1 through 17, which are all of the clains

pending in this application.
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BACKGROUND

Appel l ants' invention relates to a bottle having a nol ded
wal | conprising three layers of the sanme resin with the
internediate | ayer including a black colorant that renders that
| ayer opaque to light transm ssion. The inner and outer |ayers
each include a white colorant to nmask the bl ack col oration of
the internediate |layer. A nethod of formng such a bottle is
al so claimed. According to appellants, the clainmed bottle
"provides a clean white, aesthetically pleasing appearance"
while being "an effective barrier to |light transm ssion" so as
to be useful for storing light sensitive material, such as sone
medi canments (brief, page 3). The masked bl ack col ored opaque
m ddl e | ayer may include recycled resins (brief, page 3). An
under standing of the invention can be derived froma readi ng of
exenplary claim1l, which is reproduced bel ow.

1. A bottle for protecting its associated contents from
degradation due to light, said bottle having an integrally
nmol ded wal | having three | ayers of the sane synthetic resin,
each of said layers including a colorant, the colorant of said
internedi ate | ayer providing a black opaque col oration
substantially opaque to light transm ssion, and the col orant of
the inner and outer |ayers providing a white opaque col oration
maski ng said black coloration of said internediate |ayer to
provi de an apparently uniform coloration for the inner and

outer surfaces of said wall and concealing the nultilayer
character of said wall.



Appeal No. 1996-1792 Page 4
Appl i cation No. 08/220, 244

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Smith et al. (Smith) 4,482, 586 Nov. 13,
1984
Darr et al. (Darr), WO 93/ 15887 Aug. 19, 1993

Clainms 1-17 stand rejected under 35 U . S.C. §8 103 as being
unpat entable over Smth or, alternatively, Smth in view of
Darr .

OPI NI ON

We have carefully considered all of the argunents advanced
by appellants and the exam ner and agree with appellants that
the aforenentioned rejections are not well founded.

Accordingly, we reverse the stated rejections.

At the outset, we note that the exam ner has the initial

burden of presenting a prima facie case of obvi ousness based on

the disclosure of the applied prior art. See In re Cetiker,

977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. CGr. 1992).
Smth discloses a nulti-layer bottle nmade of pol yester

mat erial including "at |east one |ayer of polyisophthal ate
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material or a copolyner thereof" and at | east one

nonpol yi sopht hal ate | ayer which may conprise "pol yterphthal ate

pol yester material or a copolyner thereof" (colum 2, |lines 62-
66 and colum 5, lines 10-21). Smth teaches the |ayers may be
colored (colum 5, lines 21-25 and colum 10, line 43 through

colum 11, line 3). The bottle of Smith allegedly has good
pernmeability resistance to oxygen and carbon di oxi de.

Darr discloses a nmulti-layer plastic container including:
(1) an inside layer of virgin plastic; (2) an inner
internedi ate | ayer of recycled plastic of a relatively dark
color, such as green; (3) an outer internediate | ayer of
plastic that may include titaniumdioxide so as to hide (be
opaque to) the darker color of the inner internediate |ayer;
and (4) an outer pignmented |ayer of a lighter color, such as
orange. Darr does not disclose that the inner internediate
| ayer is opaque to light transm ssion and col ored bl ack.

Regarding the 8 103 rejection over Smth alone, it is
basically the exam ner's position that it would have been
obvious to select the colorants of nmultiple layers in Smth
"for a desired effect” so as to arrive at the clained invention

"[s]ince changing color in an article does not inpart
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patentability" (answer, page 4). Wth regard to the
alternative 8 103 rejection over Smth in view of Darr, the
exam ner concludes that using "non recycl ed HDPE i nstead of
recycl ed HDPE woul d have been obvious ... depending on the
properties desired in the resultant container"” (answer, page
4) .

However, the exam ner has not adequately expl ai ned how
Smith alone or in conmbination with Darr woul d have suggested
the clained three |layer bottle arrangenent nmade of the sane
resin, especially the clained |ight transm ssion resistant
bl ack i nner | ayer sandw ched between col or opaque white outer
| ayers. As already noted above, Smith does not teach the use
of layers nade of the sanme resins, nor does Smth teach the
clainmed light transm ssion resistant black inner |ayer.

Al t hough Darr teaches the use of the sanme resin for different
| ayers, Darr does not teach or suggest form ng the clained
light transm ssion resistant black inner |ayer.

The exam ner sinply has not furnished any reasonabl e
expl anation as to how the individual teachings of Smth and
Darr are proposed to be conbined so as to arrive at the clained

i nventi on.
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In our view, the examner's stated rejections fal
significantly short of presenting a prima facie case of
obvi ousness for the reasons set forth above.

Since we find that the exam ner has not established a
prima facie case of obviousness, we need not reach the issue of
the sufficiency of the showi ng of the secondary evidence
furni shed by appellants. See In re Geiger, 815 F.2d 686, 688,
2 USPQrd 1276, 1278 (Fed. Cir. 1987).

Accordingly, we will not sustain the examner's 8 103

rej ections.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clains 1-17 under 35 U.S.C. § 103 as bei ng unpatentabl e over

Smith or, alternatively, Smith in view of Darr is reversed.

REVERSED

CHUNG K. PAK
Adm ni strative Patent Judge

BOARD OF PATENT

THOVAS A. WALTZ APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

PETER F. KRATZ
Adm ni strative Patent Judge
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